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Native Americans and Homeland Security:
Failure of the Homeland Security Act To
Recognize Tribal Sovereignty
Courtney A. Stouff*
I.

Introduction

The United States of America was forever changed on September
11, 2001 when terrorists from the al Qaeda network hijacked two
commercial airliners and flew them into the twin towers of the World
Trade Center in New York City.1 A third hijacked airliner flew into the
Pentagon in Washington, D.C., while a fourth hijacked airliner crashed
in a deserted area of Pennsylvania. 3 This was the deadliest terrorist
attack in the history of the United States.4
Following these tragic events, the United States recognized an
immediate need to secure and protect itself, and homeland security
became a chief concern of the nation. 5 On October 8, 2001, President
George W. Bush established the Office of Homeland Security.67
Congress passed the Homeland Security Act of 2002 ("Homeland Act"),
and President Bush signed the legislation into law on November 26,
2002.s
The Homeland Act provides funds and programs for state and local
* J.D. Candidate, The Pennsylvania State University Dickinson School of Law,
2004.
1. Serge Schmemann, U.S. Attacked: President Vows To Exact Punishment for
'Evil, 'N.Y. TIMEs, Sept. 12, 2002, at Al.
2. Id.
3. ld
4. FEMA Response to Terrorist Acts Continues Smoothly; Director Allbaugh To
Visit Pennsylvania Crash Site, at http://www.fema.gov/nwz0l/nwz0l_122.shtm (last
modified Sept. 19, 2001).
5. Dan Balz, A Resolute and Focused Call to Arms, WASH. POST, Sept. 21, 2001,
§ A, at A01.
6. Exec. OrderNo. 13,228, 66 Fed. Reg. 51,812 (Oct. 10, 2001).
7. 6 U.S.C.A. §§ 101-557 (West 2003).
8. Richard W. Stevenson, Signing HomelandSecurity Bill, Bush Appoints Ridge as
Secretary,N.Y. TIMES, Nov. 26, 2002, at Al.
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governments. 9 The funds and programs are aimed at improving the
safety of the states and localities by ensuring the adequacy of their
emergency response and preparedness plans in the event of a future
terrorist attack.' 0
Tribal governments are included within the definition of "local
governments" in the Homeland Act.' This classification infringes upon
tribal sovereignty and controverts the federal government policy of
encouraging tribal self-government in matters relating to the health and
welfare of tribe members. 12 Tribal governments should either be
recognized individually in the Homeland Act, or should be treated as
state governments. 13
Part II of this Comment will provide background information
concerning the Homeland Act. It will also include a discussion of the
historical relationship between the federal government and tribal
governments. Part III of this Comment will analyze the treatment of
tribal governments as local governments in the Homeland Act.
Specifically, this part will examine treatment of tribal governments as
state governments under other federal legislation in order to demonstrate
the policy behind affording tribal governments state government status.
Part III will also analyze the treatment of tribal governments as local
governments under the federal Stafford Act and will argue that this
designation intrudes upon tribal sovereignty. Part IV of this Comment
will provide a brief summary of the problems posed by the Homeland
Act's designation of tribal governments as local governments and will
call for an amendment to the Homeland Act that will protect tribal
sovereignty.
II.

Historical Background of the Homeland Security Act and the
Relationship Between the Federal Government and Tribal
Governments

A.

The HomelandSecurity Act of 2002

In response to the September 11, 2001 terrorist attacks on the
United States, President George W. Bush announced the creation of the
Office of Homeland Security ("OHS") and appointed former4
Pennsylvania Governor Tom Ridge as head of the new department.'
9.

See6 U.S.C.A. § 361.

10.
11.

See id.
See id. § 101(10)(A)-(B).

12.
13.

See discussion infra Part Il.
See discussion infra Part 1II.

14.

Balz, supra note 5.
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The OHS was established by Executive Order on October 8, 2001.15
Following the Order creating the OHS, Congress passed the Homeland
Act, 16 and President Bush enacted the legislation on November 25,
2002. "
The Homeland Act created the Department of Homeland Security
("Department"). 18 The mission of the Department is to "(A) prevent
terrorist attacks within the United States; (B) reduce the vulnerability of
the United States to terrorism; (C) minimize the damage, and assist in the
recovery, from terrorist attacks that do occur within the United
States .... 19 Under the Homeland Act, the responsibility for tracking
terrorism and prosecuting terrorists remains with the federal, state, and
local law enforcement agencies that have jurisdiction over the
activities.20 A Secretary, appointed by the President and confirmed by
recently sworn in
the Senate, controls the Department.2 l Tom Ridge was
22
as the nation's first Secretary of Homeland Security.
23
One of the Secretary's tasks is to coordinate non-federal entities.
The Secretary coordinates the actions of state governments, local
governments, the private sector, and other entities in implementing
homeland security initiatives. 24 The phrase "local government" is
defined in the Homeland Act as "(A) a county, municipality, city, town,
township...
(B)
an Indian tribe or authorized tribal
organization .... 25
Many tribe members and other Native American advocates are
dissatisfied with the Homeland Act's designation of tribal governments
as local governments and are currently lobbying for tribal governments

15.

Exec. Order No. 13,228, 66 Fed. Reg. 51,812 (Oct. 10, 2001).

16. See 6 U.S.C.A. §§ 101-557 (West 2003).
17.
18.

Stevenson, supra note 8.
6 U.S.C.A. § 111(a).
19. Id. § I I (b)(1)(A)-(C). Other components of the Department's primary mission
are to "(D) carry out all functions of entities transferred to the Department, including by
acting as a focal point regarding natural and manmade crises and emergency planning;
(E) ensure that the functions of the agencies and subdivisions within the Department that
are not related directly to securing the homeland are not diminished or neglected except
by a specific explicit act of Congress; (F) ensure that the overall economic security of the
United States is not diminished by efforts, activities, and programs aimed at securing the
homeland; and (G) monitor connections between illegal drug trafficking and terrorism,
coordinate efforts to sever such connections, and otherwise contribute to efforts to
interdict illegal drug trafficking." Id. § 11 I(b)(1)(D)-(G).
20. Id. § 11 l(b)(2).
21. Id. § 112(a)(1).
22. John Mintz, Homeland Security Gets First Chief: Ridge Sworn In as Democrats
Criticize Bush Policies, Funding, WASH. POST, Jan. 25, 2003, at A2.
23. 6 U.S.C.A. §§ 101-557.
24. Id.
25. Id. § 11 1(10)(A)-(B) (emphasis added).
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to be treated as independent entities or as state governments. 26 Before
Congress passed the Homeland Act, the National Congress of American
Indians ("NCAI") issued a resolution recommending that tribal
governments be treated as state governments for purposes of the
Homeland Act. 27

The National Native American Law Enforcement

Association ("NNALEA") 28 expressed its dissatisfaction with "local
government" status in its 2002 Homeland Security Summit Report:
"Tribal leaders and conferees [express] a strong belief that Indian Tribes
should play a Homeland Security role equivalent to the States and Pacific
Trust Territories. ,,29
Additionally, United States Senator Daniel K. Inouye sought
changes in the Homeland Act before it was signed into law.30 Among
the requested changes was the "[exclusion of] tribal governments from
the definition of local governments, and [the insertion of] tribal
governments along with state and local governments where appropriate
throughout the bill.

31

This change would have established tribal

governments as independent entities in the Homeland Act, rather than
treating them as local governments.32 The proposed amendments were
not adopted, and the final language of the Homeland Act classifies tribal
governments as "local governments. 3
Further, in September 2002, Representative Frank Pallone, Jr., a
member of the United States House of Representatives and the Native
26.

See

NAT'L CONGRESS OF AM. INDIANS, INCLUSION OF TRIBAL GOVERNMENTS IN

HOMELAND SECURITY LEGISLATION, NCA RES. BIS-02-036 (June 19, 2002), availableat

http://www.ncai.org/data/docs/midyear2002/BIS-02-036.pdf [hereinafter NCAI RES. BIS02-036]; NAT'L NATIVE AM. LAW ENFORCEMENT ASS'N, TRIBAL LANDS HOMELAND SEC.
SUMMIT REPORT (2002), available at http://www.nnalea.org/PDF/summitreport.pdf
[hereinafter NNALEA SUMMIT REPORT]; Homeland Security Initiative Update, NIHB

(National Indian Health Board, Washington, D.C.), Dec. 12, 2002,
available at http://www.nihb.org/repwash 02 12 12.htm; Senator Inouye Seeks To
Amend Legislation Creating the Department of Homeland Security To Properly Include
Tribal Governments, NIHB WASH. REPORT (National Indian Health Board, Washington,
D.C.), Sept. 26, 2002, availableat http://www.nihb.org/rep)_wash 02 09 26.htm.
27. NCAI RES. BIS-02-036, supra note 26. The NCAI, founded in 1994, is an
organization consisting of 250 member tribes.
NCAI, Our History, at
http://www.ncai.org/mainto/pages/ncai_profile/history.asp (last visited Apr. 17, 2003).
The NCAI was created to protect tribal sovereignty and to inform the United States
government and the public of the governmental rights of Indians. Id.
28. The NNALEA was founded in 1993 as a nonorofit organization. NNALEA,
About Us, at http://www.nnalea.org/aboutus.htm (last visited Apr. 17, 2003). Its mission
is to promote cooperation among American Indian Law Enforcement Officers, their
agencies, and tribes. Id.
29. NNALEA SUMMIT REPORT, supra note 26.
30. Senator Inouye Seeks To Amend Legislation Creating the Department of
HomelandSecurity To ProperlyInclude Tribal Governments, supra note 26.
31. Id.
32. Id.
33. 6 U.S.C.A. § 101(0)(B).
WASH. REPORT
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American Caucus, introduced "The Tribal Government Homeland
Security Coordination and Integration Act" ("Tribal Bill") to Congress.34
The primary objectives of the Tribal Bill were: (1) to establish the
Office of Tribal Government Homeland Security within the Department
of Homeland Security; (2) to integrate Indian tribes and the Department
of Homeland Security to prepare for possible future terrorist attacks;
(3) to integrate Homeland Security activities of Indian tribes; (4) to
supplement the ability of the Indian Health Service and the Bureau of
Indian Affairs to respond to the needs of American Indians regarding
homeland security; and (5) to establish an organized arrangement in the
Department of Homeland Security where the Federal government, Indian
tribes, and state and local governments can work together to achieve a
unified front in the War on Terrorism.35
The language of the Tribal Bill reveals that it was Representative
Pallone's intent, as well as the intent of those supporting the Bill, that
tribal governments be given independent consideration in the Homeland
36
Act, rather than being relegated to the status of local governments.
Although the Tribal Bill did not progress from the House of
Representatives after its introduction in the 107th Congress, a similar bill
was introduced in the 108th Congress.37
The National Indian Health Board ("NIHB") also expressed its
disappointment with the Act's designation of tribal governments as
"local governments."' 38 Before the Homeland Act's passage, the NIHB
requested changes to the Act's language. 39 The NIHB argued that tribal
governments should be treated as state governments or as separately
recognized entities in the Homeland Act. 40 After the Homeland Act was
passed, the NIHB stated that it would "continue to pursue language in the
108th Congress to provide for the participation of Indian tribes, to allow
tribal governments to collaborate and pool resources for homeland
security activities through consortiums, and to provide a mechanism for
direct funding to Tribal governments for homeland security activities.'
By classifying tribal governments as "local governments," the
34. 148 CONG. REc. E1704-01 (daily ed. Sept. 26, 2002) (statement of Rep. Pallone).
35. Id. Other purposes of the Tribal Bill were the authorization of the Secretary of
Homeland Security to appoint a Director of Tribal Government Homeland Security
subject to tribal consent, the provision of better management regarding the Secretary's
trust responsibility to Native American tribes, and the service as an informational
instrument concerning the activities of the Department of Homeland Security. Id.
36. Id.
37. Tribal Government Amendments to the Homeland Security Act, H.R. 2242,
108th Cong. (2003).
38.

HomelandSecurity Initiative Update, supra note 26.

39.
40.
41.

Id.
Id.
Id.
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Homeland act requires tribal governments to apply for funding through
the states in which they are located.42 Tribal governments contend that,
by forcing tribes to rely on the states for homeland security, the federal
government has violated its duty to adequately provide for them in the
43
Homeland Act.

B.

The HistoricalRelationship Between the FederalGovernment and
Tribal Governments

There is a unique relationship between the federal government and
Indian tribes. Although tribes submit to some limited federal authority,4
they possess powers of self-government.45
The United States Constitution expressly grants the federal
government the authority to regulate commerce with Indian tribes.46 The
relationship between Native Americans and the federal government
"resembles that of a ward to his guardian. 4 7 As such, tribal
governments depend upon the federal government for protection.4 8 This
protection, however, does not extinguish the tribal right to selfgovernance. 49 As Justice McLean once stated: "[A] weaker power does
not surrender its independence-its right to self-government, by
associating with a stronger and taking its protection." 50

As guardian, the federal government has an obligation to protect
tribal governments from intrusion by state governments.5 1
State
governments are, in most cases, prohibited from exercising jurisdiction
over matters occurring on tribal lands where at least one party involved is
Native American. 52 The Supreme Court has held that subjecting Native
Americans to state law, even in situations arising from their dealings

42.
43.
44.
45.

See discussion infra Part III.C.
148 CONG. REc. E1704-01 (daily ed. Sept. 26, 2002) (statement of Rep. Pallone).
Organized Vill. of Kake v. Egan, 369 U.S. 60, 63 (1962).
See 25 U.S.C. § 1301(1) (2002).
46. U.S. CONST. art. I, § 8, cl. 3.
47. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 27 (1831). The U.S. Supreme
Court held that it did not have jurisdiction to hear a controversy with the Cherokee
Nation because the Cherokee Nation did not fall into the category of a "foreign state" as
required by Article III, Section 2 of the U.S. Constitution. Id. at 20. This provision of
the Constitution extends judicial review power to the U.S. Supreme Court over
controversies arising between a state or the citizens thereof, and foreign states, citizens,
or subjects and in all cases in which a state is a party. Id. at 15-16.
48. Id. at 17.
49. See Worcester v. Georgia, 31 U.S. 515, 561 (1832).
50. Id. at 535.
51. Id. at 561.
52. See Williams v. Lee, 358 U.S. 217, 223 (1959) (holding that, where the action
complained of in a suit between an Indian and a non-Indian occurred on a reservation, the
suit must be heard in tribal court rather than state court).
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with non-Indians, would undermine the Native American right to selfgovernment and would result in a violation of the federal government's
duty to protect tribal government sovereignty.53 The determinative test
in evaluating the validity of a state action concerning Native Americans
is whether or not the state has interfered with the Native American right
another right expressly granted to Indians by
to self-government or with
54
the federal government.
There is an important exception to the jurisdictional arrangement
between the federal government, state governments, and tribal
governments. 55 Public Law 280,56 passed by Congress in 1953,
authorizes six states to exercise limited jurisdiction over certain tribes.57
58
This grant of authority was without the consent of the affected tribes.
In 1968, Amendments to Public Law 280 required the consent of the
tribes for any future assertions of state jurisdiction.5 9
Public Law 280 gives states jurisdiction over certain tribes in both
criminal and civil matters. 60 These states may apply their own civil and
criminal state law to members of the tribes residing within their state
borders. 6 1 The stated rationale for granting states criminal jurisdiction
over tribes was to compensate for inadequate law enforcement on tribal
lands and to further the congressional goal of assimilating Indians into
American culture.62 The purpose of conferring civil jurisdiction to the
53. See id.
54. Organized Vill. of Kake v. Egan, 369 U.S. 60, 75 (1962). The U.S. Supreme
Court held that the state of Arizona could prohibit Native Americans who did not reside
on reservation lands from operating fish traps in violation of state law; Congress had not
explicitly granted state law immunity to the tribes regarding the operation of these traps
and applying the law to the Indians did not interfere with their right to self-government or
with any other right given to the Indians by the Federal government. Id.
55. See Public Law 280, 18 U.S.C. § 1162 (2002) (granting criminal jurisdiction);
Public Law 280, 28 U.S.C. § 1360 (2002) (granting civil jurisdiction).
56. § 1162; § 1360.
57. GETCHES, ET AL., CASES AND MATERIALS ON FEDERAL INDIAN LAW 479 (3d ed.
1993). Public Law 280 grants California, Nebraska, and Wisconsin jurisdiction over all
Indian land in their boarders. Id. All Indian land in Alaska, except for the Metlakatla
Indian community, is subject to state jurisdiction. Id. All Indian land in Minnesota,
except for the Red Lake Reservation, is subject to state jurisdiction. Id. All Indian land
in Oregon, except for the Warm Springs Reservation, is subject to state jurisdiction. Id.
58. 1d.
59. Id. at 480.
60. Id. at 479.
61. Id.
62. 18 U.S.C. § 1162 (2002). The relevant text provides: "18 [U.S.C.] § 1162 was
designed to curtail problem[s] of lawlessness on many reservations which had developed
due to inadequate Indian institutions for law enforcement; § 1162 was enacted at [a] time
when Congress favored assimilation of Indian culture with American culture, and would
seem to give state jurisdiction over all matters that were not expressly reserved to
Indians; in recent years, however, it is clear that federal policy of Indian self-government
rather than assimilation is dominant and there have appeared judicially-created
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states was to provide a uniform jurisdictional system for Indian dealings
with non-Indians.63
However, the 1968 Amendments to Public Law 280 indicate a
return to the favored policy of protecting tribal governments from
intrusion by state governments. 64 Tribes must now consent before a state
can exercise jurisdiction over tribe members.6 5
Native Americans have historically fought to remain independent
from state governments.6 6 During the formative years of the United
States, the federal government developed a unique relationship with
Indian tribes.67 The foundation of this relationship was the federal
government's promise to protect the tribes and to keep them free from
state intrusions on their sovereignty. 68 Tribal governments are opposed
to being designated "local governments" in the Homeland Act because
this designation places them under the authority of the states in which
they are located. 69 Designating tribal governments as local governments
in the Act is a violation of the federal government's obligation to protect
70
the tribes from being placed under state control.
III.

A.

Tribal Governments Should be Designated State Governments
Under the Homeland Act
Treatment of Tribal Governments as Local Governments
Compromises Tribal Sovereignty

A local government is defined as "[t]he government of a particular
locality, such as a city or county; a governing body at a lower level than
the state., 71 Local governments are not sovereigns; they are created by

restrictions on state jurisdiction." Id.
63. 28 U.S.C. § 1360 (2002). The relevant text provides: "28 [U.S.C.] § 1360 was
designed to remedy [the] problem of lack of state jurisdiction over Indians in their
dealings with non-Indians." Id.
64. GETCHES, supra note 57, at 480.
65. Id.
66. Id. at 419. "In case after case [the Supreme Court] blocked state intrusions that
infringed on tribal self-government." Id. (citing Lone Wolf v. Hitchcock, 187 U.S. 553
(1903); United States v. Kagama, 118 U.S. 375 (1886); United States v. McBratney, 104
U.S. 621 (1881)).
67. Id. at 4. "The treaties and agreements with tribes and two centuries of special
legislation for Indians have established a unique relationship." Id.
68. Id. "One function of the federal role in Indian affairs is to preempt the exercise
of state power over much of the area." Id.
69. Senator Inouye Seeks To Amend Legislation Creating the Department of
Homeland Security To ProperlyInclude Tribal Governments, supra note 26.
70. Id.
71. BLACK'S LAW DICTIONARY 703 (7th ed. 1999) (emphasis added).
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the state and do not possess inherent powers.72 The United States
Supreme Court has held that states have complete control over local
governments.7 3
Tribal governments do not fit the definition of "local governments."
Tribal governments are not subject to the authority of the states.74 They
75
are sovereign nations possessing inherent powers of self-government.
Tribal governments are not creations of the state; they existed before the
United States government began.
By treating tribal governments as local governments in the
Homeland Act, Congress improperly placed tribal governments under the
authority of state governments.76 According to the United States
Supreme Court, Indian tribes are "a separate people with the power of
regulating their internal and social relations, and thus far not brought
under the laws of the Union or of the state within whose limits they
is different from that of federal, state, or
[reside]., 77 "Indian 7sovereignty
8
governments."
local
Congress did not honor requests by tribal leaders that tribal
governments be specifically included as separate entities or as state
governments in the Homeland Act.79 Instead, Congress chose to blur the
distinct and necessary lines between local governments and Indian tribes,
Local government status
ignoring their inherent differences.
compromises tribal sovereignty. If Congress will not recognize tribal
governments as separate entities, the only acceptable alternative is to
treat tribal governments as states.

72. Warner Cable Communications, Inc. v. Schuylkill Haven, 784 F. Supp. 203, 211
(E.D. Pa. 1992) (holding that the Schuylkill Haven Borough did not have the authority to
build and operate a cable television system).
73. See City of Trenton v. New Jersey, 262 U.S. 182, 187 (1923) (holding that the
city was under the control of the state and, therefore, could not challenge the state's
imposition of a diversion of water charge); Hunter v. City of Pittsburgh, 207 U.S. 161,
178 (1907) (holding that the consolidation of municipalities by the state was a proper
exercise of state authority).
74. GETCHES, supra note 57, at 5. "The exercise of the federal government's
legislative power excludes most state jurisdiction within the boundaries of reservations."
Id.
75. Id. at 2-3. "Sovereignty of tribes continues today as an important principle for
understanding Indian legal relations. In a long line of cases the Supreme Court has
affirmed that tribes retain powers of self-government within Indian country." Id.
"Most state laws-important laws controlling zoning,
76. See id. at 5.
environmental degradation, domestic relations and child welfare-do not extend to
Indians in Indian Country." Id.
77. In re Cabazon Indian Casino, 57 B.R. 398, 400 (B.A.P. 9th Cir. 1986) (citing
White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980)).
78. Id. (citing Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 148 (1982)).
79. See 6 U.S.C.A. §§ 101-557 (West 2003).
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Treatment of Tribal Governments as State Governments in the
HomelandAct Recognizes Tribal Sovereignty

Treating tribal governments as state governments in the Homeland
Act will preserve tribal sovereignty. Tribal governments treated as state
governments would only be subject to the authority of the federal
government, an entity with which tribes already have an established
s0
relationship.
Tribal governments have been given treatment as state ("TAS")
status in other federal legislation. Tribes may be treated as states under
the Clean Air Act ("CAA"). 8 1 Congress passed the CAA in 1955 in
response to the increased air pollution resulting from America's
transformation into a more industrial and urbanized nation. 82 Congress
found that the increase in air pollution posed dangers to the public, such
as damage to agriculture and livestock, corrosion of property, and risk of
injury to ground and air transportation.
In recognition of the hazards
caused by increased pollution, Congress passed the CAA to "protect and
enhance the quality of the Nation's air resources so as to promote the
public health and welfare and the productive capacity of its
population. 84
Under the CAA, states are responsible for complying with federal
air quality standards.85
Each state is required to submit a state
implementation plan ("SIP") to the federal government.8 6 The SIP must
disclose how the state will meet the air quality standards and must
87
account for all geographic regions within the particular state.
The original language of the CAA did not include provisions for
tribal governments.88 The CAA delegated authority strictly to the state
governments. 89 In 1990, the CAA was amended to permit Indian tribes
80. See Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831).
81. 42 U.S.C. § 7601(d)(l)(A) (2002).
82. Id. § 740 1(a)(2). "[T]he growth in the amount and complexity of air pollution
brought about by urbanization, industrial development, and the increasing use of motor
vehicles, has resulted in mounting dangers to the public health and welfare, including
injury to agricultural crops and livestock, damage to and the deterioration of property,
and hazards to air and ground transportation ....
" Id.
83. Id.
84. Id.§ 7401 (b)(1).
85. Id.§ 7407(a). "Each State shall have the primary responsibility for assuring air
quality within the entire geographic area comprising such State by submitting an
implementation plan for such State which will specify the manner in which national
primary and secondary ambient air quality standards will be achieved and maintained
within each air quality control region in such State." Id.
86. Id.
87. Id.
88. Id.
89. ld.
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to submit their own SIPs.90 The CAA was further amended to recognize
tribal governments as state governments. 9 1
Tribes must meet three requirements before being given TAS status
under the CAA. 92 First, the tribe must have a governing body that carries
out substantial government functions.9 3 Second, the functions exercised
by the tribe pursuant to the CAA must relate directly to the protection of
air resources on tribal lands.94 Third, the Administrator must find the
95
tribe capable of carrying out the objectives of the CAA.
The treatment of tribal governments as states for purposes of the
96
Co. v. EPA.
CAA was recently challenged in Arizona Public Service
The United States Court of Appeals for the District of Columbia ruled in
favor of the Environmental Protection Agency, the agency responsible
for promulgating the regulations that gave tribal governments TAS status
The petitioner in Arizona challenged the EPA's
in the CAA. 97
98
The petitioner's
regulations as giving too much authority to the tribes.
delegated
expressly
not
had
Congress
that
was
primary contention
on
standards
quality
authority to Native American tribes to regulate air
99
In holding that
reservation lands held privately by non-tribal members.
the tribes had this authority, the Court stated that "Native American
nations retain significant sovereign power" and that this power extends
"to some extent, to exercise civil jurisdiction over nonmembers,
including non-Indians." 100
Tribes may also be treated as states under the Clean Water Act
("CWA").' 0 ' Congress passed the CWA in 1948 in response to the harm
caused by water pollution.'0 2 The main objective of the CWA is to
"restore and maintain the chemical, physical, and biological integrity of
03
the Nation's waters."'
Under the CWA, a state must obtain a permit if it is engaged.in any

90. Id.§ 7410(o). "If an Indian tribe submits an implementation plan to the
Administrator pursuant to [§ 760 1(d)], the plan shall be reviewed in accordance with the
provisions for review set forth in this section for State plans." Id.

91.
92.

Id.
§ 7601(d)(2)(A)-(C).
Id.

93.

Id.§ 7601(d)(2)(A).

94.
95.
96.
97.

Id.§ 7601(d)(2)(B).
Id. § 7601(d)(2)(C).
211 F.3d 1280 (D.C. Cir. 2000).
Id.

98.

Id. at 1283.

99. Id.
100. Id.at 1287.
101.
102.
103.

33 U.S.C. § 1377(e) (2002).
See id § 1251.
Id. § 1251(a).
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activity that discharges pollutants into the water. 0 4 A state may apply to
the federal government for the permit or it may develop its own permit
system. 0 5 The federal government must approve a state's permit
system. 106
There are certain requirements a state must meet in order to
implement its own permit system.' 0 7 First, a state must submit a detailed
description of its proposed permit plan to the Administrator of the federal
program. 10 8 Second, a state must submit a report from the attorney
general of the state declaring that the state has adequate authority to
properly implement the permit system..09 Third, the Administrator must
make a determination based on the state's demonstration of the adequacy
of authority within the state." 10
The granting of TAS status to tribal governments under the CWA
affords tribes the opportunity to develop their own permit systems and to
receive funds directly from the federal government. 111 Without TAS
status, tribes would be required to obtain funding through the states in
which they are located, rather than receiving funds directly from the
federal government."12
A tribe must meet three requirements before being eligible for TAS
status under the CWA.1 3 These requirements are essentially the same as
the requirements under the CAA. 114
Like the CAA, the CWA was challenged for providing TAS status
to tribal governments."1 5 In Montana v. EPA, the state of Montana
opposed the granting of TAS status to the Confederated Salish and
Kootenai Tribes. 16 Montana claimed that the Tribes did not possess the
power to regulate lands on their reservations owned by non-Indians and
that the grant of TAS status unlawfully provided them with such
authority. 117 The United States District Court for the District of Montana
held that the TAS status given to the Tribes was a lawful exercise of

104.
105.
106.
107.
108.
109.
110.
111.
112.
113.
114.
*See 33
115.
116.
117.

Id. § 1342(a).
Id § 1342(b).
Id.
Id.

Id.
Id.
Id.
Id. § 1377(e).
See id.
Id.§ 1377(e)(1)-(3).
The CAA refers to "air resources" where the CWA refers to "water resources."
U.S.C. § 1377(e)(1)-(3) (2002); 42 U.S.C. § 7601(d)(2)(A)-(C) (2002).
See Montana v. EPA, 941 F. Supp. 945, 947 (D. Mont. 1996).

Id.
Id.
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congressional power."
A third example of federal legislation granting TAS status to tribes
is the Safe Drinking Water Act ("SDWA")." 9 The SDWA originally
treated tribal governments as municipalities
but was amended in 1986 to
20
status.
TAS
governments
tribal
give
Under the SDWA, a state may develop its own public water system
supervision program. 12 A state must obtain approval of its program
from the Administrator of the SDWA.122 If approval is granted, the state
receives a federal grant to fund the program. 123 A tribal government that
has been granted TAS status under the SDWA may develop its own
24
system and may obtain funding directly from the federal government.
Tribal governments must meet three requirements in order to
qualify for TAS status under the SDWA. 125 These requirements are
identical in all material respects to the requirements under the CAA and
26
the CWA. 1
The policy behind treatment of tribal governments as states in the
CAA, CWA, and SDWA is to recognize and promote the right of tribal
governments to protect the health and welfare of their members. 27 The
court in Arizona stated: "[I]f the behavior of non-Indians on fee lands
within the reservation 'threatens or has some direct effect on the political
integrity, the economic security, or the health or welfare of the tribe,' the
128
tribe may regulate that activity."'
Similarly, the court in Montana recognized the right of tribal
governments to regulate activities on their lands if such activities have
the potential to negatively impact the health or welfare of tribal
members. 129 In its decision, the court stated, "The EPA's operating rule

118.
119.

Id.
42 U.S.C. § 300f (2002).

120. Safe Drinking Water Act Amendments of 1986, 99 Pub. L. No. 339,
Stat. 642 (codified as amended at 42 U.S.C. § 300f(10) (2002)).
121. 42 U.S.C. § 300j-2(a)(1) (2002).

122.

§

302, 100

Id. § 300j-2(a)(2).

123. Id.
124. Id. § 300j- I (a)(1)-(3). The Administrator "(1) is authorized to treat Indian
Tribes as States under this title, (2) may delegate to such Tribes primary enforcement
responsibility for public water systems and for underground injection control, and
(3) may provide such Tribes grant and contract assistance to carry out functions provided
by this title." Id.
125. Id. § 302(a)(i)-(3).
126. See 33 U.S.C. § 1377(e)(1)-(3) (2002); 42 U.S.C. § 302(a)(1)-(3) (2002); 42
U.S.C. § 7601(d)(2)(A)-(C) (2002).
127. See Ariz. Pub. Serv. Co. v. EPA, 211 F.3d 1280, 1287 (D.C. Cir. 2000);
Montana v. EPA, 941 F. Supp. 945, 952 (D. Mont. 1996).
128. Ariz. Pub. Serv. Co., 211 F.3d at 1287 (citing Montana v. United States, 450
U.S. 544, 564 (1981)).
129. 941 F. Supp. at 952.
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requires a tribe to show that the 'potential impacts of regulated activities
on the tribe are serious and substantial.' ' 130 The court explained that,
under the EPA's operating rule, a tribe is not required to wait until
pollution has occurred. 3 1 A tribe may apply for TAS status upon a
showing that there is a potential for future pollution and that
such
32
pollution would have a serious effect on the welfare of the tribe.'
The CAA, CWA, and SDWA provide TAS status to tribes so that
they may protect their members and their environment. 133 Congressional
recognition of a tribal right to protect the health and welfare of tribal
members lends support to the argument that tribal governments should be
given TAS status in the Homeland Act. Granting tribal governments
TAS status in the Homeland Act would further recognize the right of
tribal governments to protect the health and welfare of their members.
The current threat of terrorist acts against the United States is a real
and substantial threat to tribal communities.134 "[T]here are some
twenty-five federally-recognized Indian Tribes whose lands abut or are
adjacent to our international borders."'' 35 Included on these lands are
"potentially vulnerable infrastructure such as dams, water impoundments
and reservoirs, electrical generation plants, waste systems ...

that, if

attacked or sabotaged, would threaten the health, safety and lives of
Indian and non-Indian Americans alike."' 36 Because our international
borders are particularly vulnerable points of attack, the health and
welfare of tribal communities are under threat of attack. 37 Tribal
governments should be given TAS status in the Homeland Act in
recognition of their right to protect themselves and their environment.
In granting TAS status to tribal governments in the Homeland Act,
the three requirements found in the CAA, CWA, and SDWA138 should be
applied. First, tribal governments would qualify for treatment as state
governments if their governing bodies carry out substantial government
duties and powers. 39 Second, the powers granted to the tribes would
only be those relating directly to homeland security initiatives on tribal

130.
131.
132.

Id.
Id.
Id.

133.

See Ariz. Pub. Serv. Co., 211 F.3d at 1287; Montana, 941 F. Supp. at 952 (D.

Mont. 1996).
134. Senator Inouye Seeks To Amend Legislation Creating the Department of
HomelandSecurity To ProperlyInclude Tribal Governments, supra note 26.

135.
136.

Id.
Id.

137.

Id.

138. See 33 U.S.C. § 1377(e)(1)-(3) (2002); 42 U.S.C. § 302(a)(1)-(3) (2002); 42
U.S.C. § 7601(d)(2)(A)-(C) (2002).
139. See § 1377(e)(1)-(3); § 302(a)(1)-(3); § 7601(d)(2)(A)-(C).
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lands. 140 Third, only tribes capable of carrying out the objectives of the
legislation would qualify for treatment as state governments under the
Homeland Act. 141 The Secretary of Homeland Security, aided by the
Bureau of Indian Affairs, should be given the responsibility of
determining which tribes are capable of meeting the objectives of the
Homeland Act.
C. Treatment of Tribal Governments as Local Governments Prevents
Tribal Governmentsfrom Effectively Protecting the Health and
Welfare of Their Members
The Homeland Act is not the first federal legislation to treat tribal
governments as local governments. The Robert T. Stafford Disaster
Relief and Emergency Act ("Stafford Act"), 4 2 the Act that created the
Federal Emergency Management Agency ("FEMA"), does not mention
tribal governments in its provisions. 43 Because tribal governments are
not specifically included in the language of the Stafford Act, they are
considered local governments for purposes of the legislation.' 44
The Homeland Act does not disclose how state and local
governments will be treated in the legislation. 145 However, one version
of the Homeland Act considered by the Senate before its final enactment
defined "local government" as having "the meaning given in section
102(6) of the Robert T. Stafford Relief and Emergency Assistance
Act."' 146 The Stafford Act defines "local government" as: "(A) a county,
municipality, city, town, township, local public authority, school district,
special district, intrastate district, council of governments ... regional or

interstate government entity, or agency or instrumentality of a local
government; (B) an Indian tribe or authorized tribal organization, or
Alaska Native village or organization.. . ,,14'
This definition
is
48
essentially the same as the definition given in the Homeland Act.'
Additionally, FEMA is the lead agency under the Stafford Act, 149 as
well as the lead agency for the Federal Response Plan in the Homeland
Act.' 50 This suggests that the Homeland Act will treat state and local
140.

See § 1377(e)(1)-(3); § 302(a)(1)-(3); § 7601(d)(2)(A)-(C).

See § 1377(e)(1)-(3); § 302(a)(1)-(3); § 7601(d)(2)(A)-(C).
142. See 42 U.S.C. § 5121 (2002).
141.

143. David Melmer, Emergency Coalition Begins,
2001, at http://indiancountry.com/? 1907.

INDIAN COUNTRY TODAY,

144. Id.
145.

See 6 U.S.C.A. §§ 101-557 (West 2003).

146. S. 2794, 107th Cong. § 2(7) (2002).
147.
148.
149.
150.

42 U.S.C. § 5122(6)(A)-(B) (emphasis added).
See 6 U.S.C.A. § 101(10)(A)-(B).
Homeland Security Initiative Update, supra note 26.
6 U.S.C.A. § 317(b)(1).
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governments as they are treated by FEMA under the Stafford Act.
The purpose of the Stafford Act is to assist state and local
governments in recovering from major disasters that disrupt the
operations of governments and communities. 5 ' Under the Stafford Act,
a state must request a declaration by the President that a major disaster
has occurred in order to receive assistance. 152 The state's governor is
charged with making this request, 153 and there are no provisions
authorizing local governments to apply directly to the federal
government for assistance.1 54 The state's governor has the sole authority
to request funding from the President
for local governments in the event
55
of a major disaster or emergency.1
Categorization as local governments under FEMA requires that
tribal governments apply to state governments for funding and
emergency relief declarations.1 56 This system is unsatisfactory because
FEMA uses the economy of the state in which the tribe resides to
determine if federal aid is warranted.1 57 Tribal government members are
dissatisfied
with this system and are working to amend the Stafford
158
Act.
A recently adopted resolution by the NCAI addresses the problems
created by the Stafford Act's designation of tribal governments as local
governments.159 The White Mountain Apache Tribe, residing on the Fort
Apache Indian Reservation in Arizona, experienced great loss from a
forest fire that consumed over four thousand acres of timber and
impaired thirty structures on the land. 160 The Tribe applied for assistance
through FEMA, but was told it had to apply through the state of
Arizona.1 61
After consulting with the governor of Arizona and
submitting the application for assistance through the state, the Tribe's

151. 42 U.S.C. § 5121(b). "It is the intent of the Congress, by this Act, to provide an
orderly and continuing means of assistance by the Federal Government to State and local
governments in carrying out their responsibilities to alleviate the suffering and damage
which result from such disasters." Id.
152. Id. § 5170.

153.

Id.

154.

Seeid. § 5121.

155. Id. § 5170.
156. Senator Inouye Seeks To Amend Legislation Creating the Department of
HomelandSecurity To ProperlyInclude Tribal Governments, supranote 26.
157. See NAT'L CONGRESS OF AM. INDIANS, FORT APACHE INDIAN RESERVATION,
NCAI
RES.
PSC-99-001
(Oct.
8,
1999),
available
at
http://www.ncai.org/data/docs/resolution/1999_annualsession/PSC99.00 1.htm
[hereinafter NCAI RES. PSC-99-00 1].

158.
159.
160.
161.

id.
Id.
Id.
Id.
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FEMA requests were once again denied. 162 Although the Bureau of
Indian Affairs reported that losses sustained from the fire extended
beyond its ability to provide assistance, FEMA nevertheless stated that
the losses were "too insignificant to warrant its recommendation for
federal aid." 163 FEMA's refusal to recognize the loss as significant
resulted from its standard of threshold damages. 164 FEMA uses the
economy of the state in which the tribe resides to determine whether or
not federal aid is warranted. 165 This standard is unfair when applied to
Indian tribes whose economies are completely separate from state
economies. 166 The NCAI Resolution addressed these concerns and
concluded with its request that the Stafford Act be amended to recognize
and treat Indian tribes as sovereign nations. 67
The NCAI is not the only tribal organization to express
disappointment with the Stafford Act's designation of tribal governments
as local governments. The United South and Eastern Tribes Incorporated
("USET") 168 adopted the following resolution calling for an amendment
to the Stafford Act: "[T]he USET Board of Directors requests that the
United States Congress amend the Stafford Act to give American Indian
and Alaska Native Tribal governments at a minimum the same status as
the states ... , 169
FEMA responded to criticism of the Stafford Act's designation of
tribal governments as local governments by implementing a policy in
recognition of tribal sovereignty. 170 The Final Agency Policy for
Government-to-Government Relations with American Indian and Alaska
Native Tribal Governments ("Tribal Policy") took effect on September
25, 1998.171 The Tribal Policy reflects FEMA's recognition of Indian

162.
163.
164.
165.
166.
167.

Id.
Id.
Id.
Id.
Id.
Id.

168. USET is an intertribal organization consisting of twenty-four federally
recognized tribes. United South and Eastern Tribes, Inc., History of USET, at
http://usetinc.org/aboutuset.html (last visited Apr. 17, 2003).

169. UNITED SOUTH EASTERN TRIBES, INC., REQUEST To AMEND P.L. 93-288
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tribes as sovereign nations with the right of self-government. 172 In
implementing the Tribal Policy, FEMA selected eight tribal governments
to serve as "pilot projects."'' 73
FEMA works with these tribal
governments to observe their internal structures and to establish a system
for these governments to obtain emergency management training and
174
technical assistance.
Although FEMA's Tribal Policy is noteworthy because it
recognizes Indian tribes as sovereign nations, the Tribal Policy does not
significantly alter the procedure by which tribal governments receive
emergency funding under the Stafford Act. 175 Despite the Tribal Policy,
tribal governments are still required to seek assistance through the state
in which the tribe is located. 176 The Tribal Policy does little to change
the status of tribes as local governments under the Stafford Act. As
Senator Inouye stated, "Tribal governments have previously expressed
their disagreement with the classification as a local government under the
Stafford Act as it is contrary to the basic notions of Tribal
sovereignty, as
177
well as being a very impractical and arduous process."'
In designating FEMA as the lead agency for the Federal Response
Plan,178 the Homeland Act delegates primary authority to FEMA for
emergency preparedness and response. 79
In this role, FEMA is
responsible for "leading and supporting the Nation in a comprehensive,
risk-based emergency management program."' 8 0 Under FEMA, local
governments are required to apply for assistance through the governor of
their state.18 ' Tribal governments are designated as "local governments"
in the Homeland Act,' 8 2 therefore creating the presumption that they will
have to apply to a state for assistance.

172. Id.
173. See

Federal

Emergency

Management

Agency,

Tribal FAQ's,

at

http://www.fema.gov/tribal/tribalfaqs.shtm (last modified Feb. 11, 2003). The eight
chosen tribal governments are the St. Regis Mohawk in New York, the Prairie Island
Indian Community in Minnesota, the Mille Lacs Band of Ojibwe Indian in Minnesota,
the Keewenaw Bay Indian Community in Michigan, the Gila River Indian Community in
Arizona, the Lummi Indian Nation in Washington, the Unalakleet Village in Alaska, and

the Confederated Tribes of the Umatilla Indian Reservation in Oregon. Id.
174. Id.
175. Id.
176. Id. Although some tribes in certain states may be able to apply directly to
FEMA for disaster assistance, this is only allowed after the President has declared a

disaster pursuant to the state governor's request. Id.
177. Senator Inouye Seeks To Amend Legislation Creating the Department of
HomelandSecurity To ProperlyInclude Tribal Governments, supra note 26.

178.
179.
180.
181.
182.

6 U.S.C.A. § 317(b)(1) (West 2003).
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Id. § 317(a)(2).
42 U.S.C. § 5170(2002).
See 6 U.S.C.A. § 101(10)(A)-(B).
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Requiring tribal governments to apply to the state to receive
First, treating tribal
assistance is problematic for two reasons.
governments as local governments places tribes under the authority of
obligation to
the state.1 83 This is a violation of the federal government's
84
protect tribes from state intrusions on their sovereignty.'
Second, Congress has recognized a right of tribal self-government
in areas relating to the health and welfare of tribal members.18 5 Federal
courts have upheld this right when challenged by the states. 86 One
primary mission of the Department of Homeland Security is to "prevent
terrorist attacks within the United States."'' 8 7 A terrorist attack occurring
on tribal lands would undoubtedly have a substantial negative impact on
the health and welfare of tribe members. Although a terrorist attack has
not yet occurred on tribal land, the EPA's operating rule makes clear that
it is the potential for harm that is determinative when making the
decision to grant or deny TAS status to tribal governments.188 The
location of twenty-five tribes on or near the international borders of the
89
United States proves the potential for terrorist attacks on tribal lands.'
Therefore, because the Homeland Act was created to combat terrorism
and because terrorism bears a direct correlation to the health and welfare
of tribal members, tribal governments should be given TAS status in the
Homeland Act.
IV.

Conclusion

The Homeland Act was passed in an effort to strengthen the security
of the United States and to help protect against the possibility of future
terrorist attacks. 190 The federal government included tribal governments
within the definition of "local governments."' 9' Tribal governments need
to be separately recognized within the language of the Homeland Act or
they need to be treated as states. Separate recognition or treatment as
states would ensure the preservation of tribal sovereignty that is presently
being compromised under the Homeland Act. The United States

183.

See 148 CONG. REC. E1704-01 (daily ed. Sept. 26, 2002) (statement of Rep.

Pallone).

184.
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Supreme Court has acknowledged the federal government's
92
responsibility to protect Indian tribes from state encroachment.
However, under the current provisions of the Homeland Act, this
protection is not being given to the tribes. The tribes must apply for
funding through the states in which they are located.193 Additionally,
94
because FEMA is the lead agency under the Homeland Act,'
determinations of whether or not to provide federal financial assistance
to tribal governments in the event of a terrorist attack will be based on
the economy of the state in which the tribe is located. 195 This is
inequitable considering the degree of separation between tribal and state
economies. 196

In addition to violating tribal sovereignty, the Homeland Act's
current provisions are not in alignment with the federal government's
policy of encouraging tribal self-government in areas relating to the
health and welfare of tribe members. The policy behind granting TAS
status to tribal governments in federal legislation, such as the CAA,
CWA, and SDWA, is to promote tribal self-government in matters
having the potential to affect tribal environments. 97 Terrorism is
currently a very real threat to every geographic region within the United
States. A terrorist attack occurring on tribal lands would have a definite
impact on the health and welfare of tribal members.
The Native American community is persevering in its fight for an
amendment to the Homeland Act that would recognize tribal
governments individually or as states. The Homeland Act should be
amended in order to preserve tribal sovereignty and to promote the
federal government's policy of encouraging tribal self-government in
matters relating to the health and welfare of tribe members.

192. See Organized Vill. of Kake v. Egan, 369 U.S. 60, 75 (1962); Williams v. Lee,
358 U.S. 217, 223 (1959).
193. Senator Inouye Seeks To Amend Legislation Creating the Department of
HomelandSecurity To ProperlyInclude Tribal Governments, supra note 26.
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Montana v. EPA, 941 F. Supp. 945, 952 (D. Mont. 1996).

